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Law Firm of the Year
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U.S. News & World
Report/Best Lawyers®
“Best Law Firms” ranking.
Only one law firm per practice area in the U.S. is
receiving this recognition, making this award a
particularly significant achievement. This honor
would not have been possible without the support
of our clients, who both enable and challenge
us every day, and the fine attorneys of our
Transportation & Logistics Practice Group.
The U.S. News & World Report/Best Lawyers® “Best Law
Firms” rankings are based on an evaluation process that
includes the collection of client and lawyer evaluations, peer
review from leading attorneys in their field and review of
additional information provided by law firms as part of the
formal submission process. For more information on Best
Lawyers, please visit www.bestlawyers.com.
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FLASH NO. 60
FAILING TO FOLLOW THE GUIDANCE FROM THE
“RECIPE BOOK” MAY BE VERY COSTLY: PART II
Two years ago in Flash No. 45 1, we wrote about the trial court decision in the Indiana
case of Celadon Trucking Services, Inc. v. Wilmoth, et al., highlighting the importance
of close attention to the “ingredients” of agreements with owner-operators under the
Federal Leasing Regulations (i.e., the Recipe Book). The trial court awarded the Plaintiff
class approximately $3.8 million, although that amount was subsequently reduced to just
over $3.3 million, plus pre- and post-judgment interest. On February 7, 2017, the Indiana
Court of Appeals affirmed the trial court’s award.
Under the Celadon contract, the owner-operator was responsible for the purchase of
fuel. To purchase fuel at truck stops, Celadon provided the owner-operators with fuel
cards. When the owner-operator purchased fuel from Pilot Flying J using the fuel card,
the receipt showed the fuel was purchased at the cash price displayed on the pump (the
“Pump Price”). The Pump Price reportedly reflected a modest discount of approximately
six cents a gallon. Celadon then charged back the Pump Price to the owner-operator’s
compensation. This fact pattern is very typical within the truckload segment of the
industry, and more so with motor carriers that operate under a split board (i.e.,
independent contractors and employee drivers).
However, Celadon did not actually pay Pilot Flying J the Pump Price. Instead, Celadon
paid Pilot Flying J cost less eight cents per gallon (the “Discount Price”). The trial court
focused on a provision in the contract that authorized Celadon to deduct from the owneroperator’s compensation “advances or other extensions of credit” made by Celadon to
an owner-operator. The Court decided that the section was unambiguous and construed
the plain and ordinary meaning of the words without consideration of outside evidence.
Under the plain and ordinary meaning of the words “advance” and “extension of credit,”
the Court determined that Celadon advanced or extended credit for fuel purchases in the
amount that Celadon actually paid (the Discount Price), not for the higher Pump Price
which Celadon never paid and was never obligated to pay.
On appeal, the Court considered the meaning of the word “advance,” which Black’s Law
Dictionary defines as: “1. The furnishing of money or goods before any consideration is
received in return. 2. The money or goods furnished.” Based upon that definition, the
Court wrote that Celadon did not transfer any money to Pilot Flying J (or the driver) at
the time of a fuel purchase. Instead, Pilot Flying J issued a subsequent invoice to Celadon
for the purchased fuel in the amount of the Discount Price. Celadon paid that amount
to Pilot Flying J, not the Pump Price. As a result, Celadon “cannot be said to have ever
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‘advanced’ or ‘furnished’ a fuel purchase
at the pump price.” Actually, “what Celadon
‘advanced’ to truckers when they used a
[fuel card] at Pilot Flying J was the actual
fuel itself—not the specific pump price of
the fuel.”
Celadon argued that if a driver failed to
pay for fuel at Pilot Flying J that Celadon
could be charged with theft under Indiana
law. The Court dispatched of this argument
fairly quickly on the grounds that if such
a prosecution of theft were to occur, Pilot
Flying J’s recovery would be limited to
the Discount Price, not the Pump Price.
In fact, “if a Celadon trucker did pay
Pilot Flying J only the discounted price
but not the displayed pump price, it is
unclear that there would be any theft at
all.” Nevertheless, the Court ultimately
concluded that no provision of agreement
governing the relationship between the
Plaintiff drivers and Celadon permitted
Celadon to deduct or seek reimbursement
for more than Celadon’s costs for fuel
purchases.
As we previously explained in Flash No.
45, Celadon’s practice is far from unusual.
There is no legal requirement that a motor
carrier pass through all (or any) portion of a
fuel discount that it may receive. However,
the contract failed to clearly specify the
chargeback for fuel in a manner consistent

with Celadon’s actual operational practice.
Contracts with owner-operators must
include that disclosure. Given the volume of
fuel used in an owner-operator’s business,
clarity in disclosure, along with congruent
operations, are extremely significant and
require constant review and attention. The
harsh result for Celadon may have been
different if the contract simply stated that
“the amount charged back to the owneroperator for the cost of fuel shall be the
cash price at the pump as evidenced by the
receipt the owner-operator receives at the
time of purchase.”
The bottom line action item for motor
carriers that operate with owner-operators
is to review their agreements and make
certain that the ingredients called for by
the Recipe Book are present, and that
the motor carrier’s operations are sync
with the contract. A contract that contains
all of the right ingredients can still fall
flat if managers fail to act correctly and
consistently with the contract’s terms and
provisions in dealings with owner-operators.
The Benesch Transportation & Logistics
Practice Group has the experience and
capability to help your business review
its independent contractor program,
contractually and operationally, and would
be happy to do so.
1

For more information, contact:
J. Allen Jones at ajones@beneschlaw.com
or (614) 223-9323
Allen is a partner with Benesch’s
Transportation & Logistics Practice
Group. He focuses his practice on the
representation of companies located
throughout the country in virtually all
segments of the transportation industry,
including, among others, truckload carriers,
overweight/over-dimensional carriers,
bulk and tank carriers, dray carriers, and
third-party logistics providers in matters
involving, among other things, independent
contractor/owneroperator issues, lost,
damaged or stolen freight, freight charge
collection, and transportation related service
agreements.
Richard A. Plewacki at rplewacki@
beneschlaw.com or (216) 363-4159
Richard is a partner with the firm’s
Litigation and Transportation & Logistics
Practice Groups. He has been in the
transportation and logistics industry, both
as a businessman and an attorney, for
over 40 years during which he has been
heavily involved with the IC model within the
trucking industry. His practice also includes
advising and representing motor carriers,
leasing companies, third party logistics
providers, national shippers, large private
fleets and water carriers in the domestic,
non-contiguous trade lanes.

Flash No. 45 is available here.

As a reminder, this Advisory is being sent to draw your attention to issues and is not to replace legal counseling.
UNITED STATES TREASURY DEPARTMENT CIRCULAR 230 DISCLOSURE: TO ENSURE COMPLIANCE WITH REQUIREMENTS IMPOSED BY THE IRS, WE INFORM YOU THAT,
UNLESS EXPRESSLY STATED OTHERWISE, ANY U.S. FEDERAL TAX ADVICE CONTAINED IN THIS COMMUNICATION (INCLUDING ANY ATTACHMENTS) IS NOT INTENDED OR
WRITTEN TO BE USED, AND CANNOT BE USED, FOR THE PURPOSE OF (i) AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODE, OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY TRANSACTION OR MATTER ADDRESSED HEREIN.
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Additional Information
For additional information, please contact:
Transportation & Logistics Practice Group
Michael J. Barrie at (302) 442-7068 or mbarrie@beneschlaw.com
Marc S. Blubaugh at (614) 223-9382 or mblubaugh@beneschlaw.com
Kevin M. Capuzzi at (302) 442-7063 or kcapuzzi@beneschlaw.com
Matthew D. Gurbach at (216) 363-4413 or mgurbach@beneschlaw.com
Jennifer R. Hoover at (302) 442-7006 or jhoover@beneschlaw.com
J. Allen Jones III at (614) 223-9323 or ajones@beneschlaw.com
Thomas B. Kern at (614) 223-9369 or tkern@beneschlaw.com
Peter N. Kirsanow at (216) 363-4481 or pkirsanow@beneschlaw.com
David M. Krueger at (216) 363-4683 or dkrueger@beneschlaw.com
Christopher J. Lalak at (216) 363-4557 or clalak@beneschlaw.com
Andi M. Metzel at (317) 685-6159 or ametzel@beneschlaw.com
Michael J. Mozes at (614) 223-9376 or mmozes@beneschlaw.com
Kelly E. Mulrane at (614) 223-9318 or kmulrane@beneschlaw.com
Lianzhong Pan at (86 21) 3222-0388 or lpan@beneschlaw.com
Martha J. Payne at (541) 764-2859 or mpayne@beneschlaw.com
Stephanie S. Penninger at (317) 685-6188 or spenninger@beneschlaw.com
Joel R. Pentz at (216) 363-4618 or jpentz@beneschlaw.com
Richard A. Plewacki at (216) 363-4159 or rplewacki@beneschlaw.com
Matthew J. Selby at (216) 363-4458 or mselby@beneschlaw.com
Brittany L. Shaw at (317) 685-6118 or bshaw@beneschlaw.com
Peter K. Shelton at (216) 363-4169 or pshelton@beneschlaw.com
Clare R. Taft at (216) 363-4435 or ctaft@beneschlaw.com
Jonathan Todd at (216) 363-4658 or jtodd@beneschlaw.com
Joseph P. Yonadi, Jr. at (216) 363-4493 or jyonadi@beneschlaw.com
Eric L. Zalud at (216) 363-4178 or ezalud@beneschlaw.com
Labor & Employment Practice Group
W. Eric Baisden at (216) 363-4676 or ebaisden@beneschlaw.com
Maynard Buck at (216) 363-4694 or mbuck@beneschlaw.com
Joseph Gross at (216) 363-4163 or jgross@beneschlaw.com
Rick Hepp at (216) 363-4657 or rhepp@beneschlaw.com
Peter Kirsanow at (216) 363-4481 or pkirsanow@beneschlaw.com
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